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Legal problems in the process of adjusting the will of local officials
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Abstract

This study aims to examine 1) the principle of proportionality in the exercise of
discretion when defining an offence on which a non-criminal regulatory fine shall be
imposed and 2) the centralised standard criteria regarding the exercise of discretion for
the imposition of non-criminal regulatory fines. The study was conducted using qualitative
research methods, with sources from primary and secondary documents, including
legislation, books, textbooks, academic articles, and online search data related to non-
criminal regulatory fines. The data gathered and discovered from the study were analysed

in a descriptive format.
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The study finds the following: 1) The final paragraph of Section 77 of the
Constitution of the Kingdom of Thailand B.E. 2560 has set a policy direction whereby the
state should only impose criminal punishment on serious offences, which has led to the
adoption of the concept of imposing non-criminal regulatory fines instead of criminal fines;
2) The Subcommittee for Legal Studies and Improvement, along with the Law
Development Committee, have proposed the following three criteria to justify the state’s
imposition of criminal punishments on serious offences: (1) that the acts affect national
security or the safety of the country, or seriously affect the peace and order or good
morals of the people and has an impact on the public; (2) that no other measures can be
used to enforce the law effectively or efficiently enough to ensure public compliance; (3)
that if a criminal offence is punishable only by a fine, or punishable by imprisonment but
may be settled by a summary fine, and by nature it is not an offence against the peace
and order or good morals of the public, an administrative fine (including a non-criminal
regulatory fine) or other measures should be imposed instead of a criminal fine. However,
for an offence that is both criminal and non-criminal regulatory offences, or specifically,
“a single act which constitutes both criminal and non-criminal regulatory offences”,
Section 16 (1) of the Act on the Imposition of Non-Criminal Regulatory Fines, B.E. 2565
(2022) has granted discretionary power to government officials to impose measures
proportional to the offences and avoid imposing criminal punishments. Yet, the law
provides no framework for such an exercise of discretion by government officials.
Therefore, no centralised standard criteria have been created under the principle of
proportionality for the imposition of criminal fines or non-criminal regulatory fines on such
offences. As such, the researcher recommends that the guidelines and opinions of the
Subcommittee for Legal Studies and Improvement and the Law Development Committee,
which have proposed the criteria to justify the state’s imposition of criminal punishments,
should be applied and that the Prime Minister’s Office should issue “Regulations of the
Prime Minister’s Office on the Consideration Criteria for the Imposition of Summary Fines
on Offences Committed under a Single Act Which Constitutes Both a Criminal and Non-
Criminal Regulatory Offence under Section 16 (1) of the Act on the Imposition of Non-
Criminal Regulatory Fines, B.E. 2565 (2022)....” to ensure compliance with the intention of

the Constitution, which aims to impose criminal punishments only on serious offences.
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